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NOTICE OF ENFORCEMENT PROCEEDING AND
PROPOSED ASSESSEMENT OF CIVIL PENALTIES

The attached complaint of the Office of the Assistant General Counsel for Aviation
Enforcement and Proceedings alleges that Continental Airlines, Inc. (Continental),
violated a number of the requirements of 14 CPR Part 382 the Department’s rule
that implements the Air Carrier Access Act (49 U.S.C. 5 41705) and prohibits
discriminatory treatment of the disabled in air transportation. To the extent that
these violations occurred in interstate air transportation, the incidents are also
violations of 49 U.S.C. 5 41702, which requires that air carriers provide safe and
adequate interstate air transportation. To the extent the violations occurred in
foreign air transportation, the incidents also represent violations of 49 U.S.C.
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5 41310, which in part prohibits air carriers and foreign air carriers from
unreasonably discriminating against any person in foreign air transportation.

In 1997 and 1998 three formal complaints were filed with the Department under 14
CFR 302.201 alleging violations of the cited statute and regulation. The complaints
state, as their principal allegation, that the carrier failed to meet two requirements
of Part 382, the requirement to provide prompt, attentive wheelchair and boarding
chair service, and the requirement to stow the assistive devices of disabled
travelers in the cabin area in certain circumstances. Section 382.39(a) requires that
carriers provide wheelchair assistance to disabled persons, with the associated
obligation to perform this service competently and promptly. When such service
is performed, moreover, section 382.39(a)(3) states that no passenger may be left
unattended in a wheelchair for more than 30 minutes. The complaints, taken
together, allege that on one or more occasions the carrier provided wheelchair or
boarding chair assistance that was tardy or negligent, and that on two occasions
the carrier failed to stow the complainants’ wheelchairs in the cabin area, as
required under 14 CFR 382.41, and insisted on placing them in the cargo
compartment.

The Department’s Office of Aviation Enforcement and Proceedings (Enforcement
Office), in view of these formal complaints, conducted an informal investigation of
Continental’s compliance with Part 382, limited to those portions of the rule
relating to wheelchair service and stowage of assistive devices, both subjects of the
formal complaints. Our survey of complaints received by the carrier itself and of
complaints submitted to the Department directly by consumers revealed several
additional instances of apparent violations of 14 CFR 382.39, but no additional
violations of 14 CFR 382.41. In addition, we noted several instances in both the
correspondence files provided by Continental in connection with this investigation
and in connection with other cases antedating our inquiry, where the carrier had
failed to provide full dispositive responses to written complaints it received from
disabled air travelers as required by 14 CFR 382.65.

Based on the formal complaints referred to above and the investigation
undertaken by the Enforcement Office, there are reasonable grounds, in my
opinion, to believe that Continental has violated provisions of 14 CFR Part 382 and
that an investigation of the alleged violations is in the public interest. Accordingly,
pursuant to Rule 206 of the Department’s Rules of Practice, 14 CFR 302.206, I
institute a formal enforcement proceeding to investigate the allegations set forth in
the attached complaint.

Under 49 U.S.C. 5 46301 and 14 CFR Part 383, Continental may be assessed civil
penalties of up to $1,100 for each violation of the federal aviation statutes, or
Department regulations or orders. The Assistant General Counsel for Aviation
Enforcement and Proceedings seeks an assessment of civil penalties in the
enforcement proceeding instituted by this notice. Under Rule 206a of the
Department’s Rules of Practice, 14 CFR 302.206a, Continental is notified that it may
be liable for civil penalties of $250,000, reflecting violations of 49 U.S.C. 5 41705,49
U.S.C. 5 41702, and 49 U.S.C. 5 41310, and 14 CFR 382.39,14 CFR 382.41, and 14
CFR 382.65. We are also notifying the carrier that it may be liable for an additional



penalty of $1,100 for each additional violation of these
provisions substantiated in the course of this proceeding

statutory and regulatory

This notice and the attached complaint will be served on Continental. Under Rules
206a and 207 of the Department’s Rules of Practice, 14 CFR 302.206a and 207,
Continental is required to file, within 15 days, an answer to the complaint
admitting or denying specifically and in detail each allegation of the complaint
and a response to the proposed assessment of civil penalties, specifically
presenting any matters the respondent intends to rely on in opposition to or in
mitigation of such civil penalties.

LL-
Assistant General Counsel for

Aviation Enforcement and Proceedings

(SEAL)
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CERTIFICATE  OF SERVICE

I certify that on August 16, 1999 , I served the foregoing Notice of Enforcement
Proceeding and Proposed Assessment of Civil Penalties and the related
Complaint on the Respondent by first class mail addressed to Counsel for the
Respondent and to the Respondent’s address in Houston, Texas, and Counsel for
the Complainants in the captioned formal complaints.

Rosalind A. Knapp
Deputy General Counsel

By:

Nicholas’iowry
Attorney
Office of Aviation Enforcement

and Proceedings
(202)366-9351
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ENFORCEMENT COMPLAINT

1. Continental Airlines (Continental), holds certificate authority under
49 U.S.C. 5 41101 to engage in air transportation of passengers and
cargo. Continental’s principal office is located at 2929 Allen Parkway,
Houston, Texas - 77019.

2. As a certificated air carrier, Continental is required to comply with the
Air Carrier Access Act, 49 U.S.C. 5 41705, and 14 CFR Part 382, the
Department’s rule that implements 49 USC. 5 41705 and prohibits
discriminatory treatment of the disabled in air transportation.
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3.

4.

5.

6.

7.

8.

As a certificated air carrier, Continental is subject to the requirements
of 49 U.S.C. 5 41702 which requires that air carriers provide safe and
adequate interstate air transportation.

As a certificated air carrier, Continental is subject to the requirements
of 49 U.S.C. 5 41310 which in part prohibits air carriers and foreign air
carriers from unreasonably discriminating against any person in
foreign air transportation.

Three formal complaints, styled Franz Soni P. Continental Airlines (Dkt.
OST-97-3287); Paul Tobin and Angelo Bianco v. Continental Airlines (Dkt.
OST-98-3623) and Gerard Kelly v. Continental (Dkt. OST 98-4504),  have
been filed under 14 CFR 302.200 alleging a number of violations of 49
U.S.C. 5 41705 and 14 CFR Part 382.

Mr. Soni alleges (Dkt. OST-97-3287): (a) that a boarding chair was not
promptly made available on his August 2,1997, flight from Newark to
Tampa, as required by section 382.39(a)(l); (b) that on the same flight, the
carrier failed to stow his wheelchair in the cabin area on an aircraft that
had a suitable stowage area in violation of section 382.41(e)(2); (c) that, on
his August 5 return flight, he was not provided a seat with a moveable
armrest and that attendants, in lifting him to the aisle chair, failed to
exercise sufficient care and caused him to suffer a bruise; and (d) that on a
third flight, a November 9 flight from Tampa to Newark, he was given a
seat that did not have a functioning moveable  armrest and that he
received a bump when he was negligently transferred to a boarding chair
at Newark. These incidents, according to the complaint, demonstrate a
pattern of discrimination against disabled travelers and constitute
violations of 49 U.K. 5 41705 and 14 CFR Part 382.

Mr. Tobin (in his joint complaint with Mr. Bianco, Dkt. OST-98-3623)
claims that he was carelessly transferred to an aisle chair, and suffered
minor bruises as a result, and both he and Mr. Bianco allege that upon
arrival at Newark, their destination on a September 1997 flight, they were
stranded for approximately one-half hour aboard an aircraft while
awaiting a boarding chair in violation of section 382.39(a)(l).

Mr. Kelly (Dkt. OST 98-4504) alleges that, on a flight from Newark to Las
Vegas on September 11, 1998, Continental refused to stow his wheelchair
in the passenger compartment on the aircraft in violation of section
382.41(e), and instead placed it in the cargo hold.
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9. True and correct copies of the three complaints (without attachments) are
attached as Appendices A, B, and C.

10. In addition, the Office of Aviation Enforcement and Proceedings has
obtained partial records of informal complaints and lists of complaints
received by Continental itself which reflect a number of violations of Part
382 during the period January 1997 to March 1998. These incidents include
13 instances of strandings of disabled passengers aboard aircraft or in
terminal areas in violation of sections 382.39 (a)(l) and 382.39 (a)(3);
approximately 100 instances of alleged negligent handling of passengers in
wheelchairs or failure to provide wheelchair service promptly, also in
violation of sections 382.39 (a)(l) and 382.39 (a)(3); and 9 instances of
failure to provide a dispositive response to written complaints as required
by section 382.65 (b)(3).

11. By engaging in certain of the conduct alleged in the three formal
complaints referenced in this complaint, and described in paragraphs 4, 5
and 6 supra, and by engaging in the conduct described in paragraph 8
supra, Continental has violated the requirements of 14 CFR Part 382 on
more than 125 occasions.1

12. The majority of the violations discussed in paragraph 11, sup-a,  occurred
in interstate air transportation, but a number involved foreign air
transportation.

1 The formal complaints of Mr. Soni, Messrs. Bianco and Tobin, and Mr. Kelly
include several allegations which we have decided not to pursue in this case. Certain of
their factual claims, accepted on their face, do not supply even a prima facia  basis for
alleging a violation of any provision of 14 CFR Part 382 or the other provisions at issue
here. For this reason, we have not included in this complaint allegations related to
violations of 14 CFR 382.45, which requires that carriers maintain a system that allows
them to provide information to disabled travelers on the availability of seats with
moveable  armrests. No factual assertion in any of the three complaints indicates a
violation of this provision. Allegations that Continental’s training program was not
adequate, in violation of 14 CFR 382.61, were similarly unsubstantiated by the
complaints themselves or our investigation, and have therefore been omitted from this
complaint. In addition, we have not alleged violations of Part 382 or 49 U.S.C. 5 41705
on the sole basis of physical injuries which the complainants claim to have suffered
during transfers to and from wheelchairs and boarding chairs, or on the sole basis of
cases alleging such physical injuries which came to light in the course of our informal
investigation. Where the carrier’s training program appears to be adequate and the
occurrences of injuries are infrequent, as appears to be the case here, the fault in such
instances, if any, appears to lie with the individual employees involved. AS with other
passenger injuries aboard aircraft, tort law would cover such situations, as would court
claims for damages under the Air Carrier Access Act. Finally, the issues raised by Mr.
Soni’s  complaint regarding a flight from Italy to the U.S. in October 1997 were resolved
in Order 98-12-19, a consent cease and desist order issued against Alitalia.
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13.

14.

15.

16.

17.

Each violation of the requirements of 14 CFR Part 382 referred to in
paragraph 8 supra also constitutes a violation of the Air Carrier Access
Act (49 U.S.C.  5 41705).

To the extent that the violations described in paragraph 11 and 12 supra
occurred in interstate air transportation, each such violation is also a
violation of 49 U.S.C. § 41702 which requires that air carriers provide
safe and adequate interstate air transportation.

To the extent that the violations described in paragraph 11 and 12 supra
occurred in foreign air transportation, each such violation is also a
violation of 49 U.S.C. 5 41310 which prohibits unreasonable
discrimination in foreign air transportation against any person.

Under 49 U.S.C. 5 46301 and 14 CFR Part 383, the Department may
assess civil penalties of up to $1,100 for each violation of the
Department’s regulations (including 14 CFR Part 382), rules or orders,
or certain specified statutory provisions, including 49 U.S.C. 5 41705,
49 USC. 5 41702, and 49 U.S.C. 5 41310. For continuing violations, each
day each violation continues constitutes a separate offense.

Under 49 U.S.C. 5 46101(a)(4), the Department may order an air carrier
to cease and desist from violating Department orders or rules,
including 14 CFR Part 382, or certain statutory provisions, including 49
U.S.C. 5 41705,49  U.S.C. Q 41702, and 49 U.S.C. 5 41310. .

WHEREFORE, the Office of the Assistant General Counsel for Aviation
Enforcement and Proceedings requests the Department of Transportation to:

A. Find that Continental Airlines, Inc., has violated 14 CFR Part 382 by:

0i stranding wheelchair-dependent passengers aboard aircraft, or in
terminal areas, and failing to provide prompt and proper wheelchair
and boarding chair services in violation of section 382.39 (a)(l) and
382.39 (a)(3);

(ii) failing to store assistive devices in the cabin area, as required by
382.41 (e); and

(iii) failing to provide dispositive responses to written complaints as
required by 382.65 (b)(3).
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B. Find that by engaging in the conduct described in paragraphs A(i), A(ii)
and A(iii), supra, Continental Airlines, Inc., has violated 49 U.S.C.
5 41705;

c. Find that to the extent the violations described in paragraphs A and B,
supra, occurred in interstate air transportation, that the conduct
violated 49 U.S.C. 5 41702; to the extent that the violations occurred in
foreign air transportation, that the conduct violated 49 U.S.C. 41310.

D. Order Continental Airlines and its successors and assigns to cease and
desist from violating 14 CFR Part 382 and 49 U.S.C. 5 41705,49  U.S.C.
5 41702, and 49 U.S.C. 5 41310 by engaging in the conduct described in
paragraphs A, B, and C, supra;

E. Assess civil penalties against Continental of $250,000 for the violations
described in paragraphs A and B above; and $1,100 for each additional
similar violation revealed in the course of this investigation;

F. Grant such other relief as may be appropriate.

Assistant General Counsel for
Aviation Enforcement and Proceedings

Nicholas &wry
Trial Attorney
Office of Aviation Enforcement and
Proceedings (C-70)
(202) 3669351

August 16,1999

Attachments: (Appendices A, B, and C)
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UNITED STATES
DEPARTMENT OF TRANSPORTATION

.
FRANZ SONI, .

: 49 U.S.C. 41705

Complainant,
.
: Air Carrier Access Act of 1986

- against -
: VERIFIED COMPLAINT..

CONTINENTAL AIRLINES, INC., ..
..

Respondent. .. I

FRANZ SONI, (hereinafter “Complainant”) is being represented by Kleo  J. King,

Program Counsel for the Eastern Paralyzed Veterans Association, 75-20  Astoria Boulevard,

Jackson Heights, New York 11370- 1177. All future  documents may be served on Ms. King at

the above address or she may be contacted by telephone at (718) 803-3782.

The Complainant is a paralyzed veteran who uses a wheelchair for mobility and, is

therefore, a person with a disability as defmed in the Air Carrier Access Act of 1986 (ACAA),

as amended, 49 U.S.C. $41705,  and the implementing regulations, 14 C.F.R. $382.5, as well as

a member and a board member of the Eastern Paralyzed Veterans Association. Furthermore,

the Complainant is a “qualified individual” as defined in the regulations, 14 C.F.R. $382.5,

since he possessed a valid ticket for each of the flights.  described herein.

The Complainant charges the above named Respondent, Continental Airlines, Inc.,

headquartered in Houston, Texas, with unlawful discrimination against an otherwise qualified

individual with disabilities, by reasons of such disabilities, in the provision of air transportation

pursuant to 49 U.S.C. 541705. The Complainant also charges that the enforcement of the

ACAA  is in the public interest and in this instance warrants the commencement of a formal

enforcement proceeding by the Assistant General Counsel of Aviation Enforcement and

Proceedings pursuant to 14 C.F.R. $302.206.

The Complainant alleges that it is the practice of the Respondent and the Respondent’s

employees to discriminate against people with disabilities by failing to establish an effective

system which will ensure that persons with disabilities can obtain seats with movable aisle
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armrests in aircraft SO equipped in violation of 14 C.F.R. $38245(a)( 1) and Order 94-12-39

issued by the United State Department of Transportation on December 28, 1994.

The Complainant also alleges that it is the practice of the Respondent and the

Respondent’s employees to discriminate against people with disabilities by failing to provide

boarding wheelchairs in a timely manner SO that the Complainant may avail himself to

pre-boarding services and/or is able to board his flight before the aircraft departs from the gate

in violation of 14 C.F.R. $382.39(a){  1).

The Complainant also alleges that it is the practice of the Respondent and the

Respondent’s employees to discriminate against people with disabilities by failing to allow

Complainant to stow his wheelchair in the cabin when the Complainant takes advantage of the

Respondent’s pre-boarding process in violation of 14 C.F.R. $382.41 (e)(2).

-. The Complainant further alleges that it is the practice of the Respondent to discriminate

. against people with disabilities by failing to adequately train its employees on the proper and

safe operation of any and all equipment used to accommodate passengers with disabilities,

including the boarding wheelchair, in violation of 14 C.F.R. $382.61.

The Complainant finally alleges that it is the practice of the Respondent to discriminate

against people with disabilities by failing to ensure that contractors with whom it contracts

provide accessible, nondiscriminatory services to its passengers with disabilities in violation of

14 C.F.R. $382.9(a).

The particulars are as follows:

(1) On August 2,1997, Complainant departed from Newark International Airport on flight 521

to Tampa. Upon his arrival at Newark International Airport two hours before take-off,

Complainant informed the gate agent that he would need to pre-board via the use of the

boarding wheelchair. When pre-boarding was announced, the boarding wheelchair was not at

the gate. The gate agent continued to board the rest of the passengers. The boarding

wheelchair was then brought to the gate, and Complainant was boarded while the rest of the

passengers watched. The Complainant requested that his wheelchair be stored in the cabin, but

he was told that there was not a closet on this size aircraft (MD80).
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(2) On August 5, 1997, Complainant departed from Tampa International Airport on

Continental flight 450 to Newark. Complainant requested a window seat in a row with a

movable aisle armrest for easy transfer. Complainant was not assigned such a seat. Upon

Complainant’s arrival at Newark, he was lifted from his airline seat to the boarding wheelchair

by an individual who was not properly instructed on how to transfer a passenger with a

mobility impairment. Complainant attempted to instruct the individual on how to lift and

transfer him, but was ignored. Complainant’s buttock was bumped on the aisle armrest during

transfer causing a bruised area.

(3) On August 6, 1997, Complainant wrote to Gordon Bethune at Continental Airlines

complaining about his treatment on the August 2”d and 5* flights (see Attachment I).

(4) On August 15, 1997, Jane Cox, Executive Assistant for Continental, wrote Complainant

(see Attachment II).

(5) On November 7,1997, Kendra McGee, from Continental Consumer Services, wrote

Complainant asking for medical documentation for the injury incurred on August 5, 1997 (see

Attachment III).

(6) On October 4,1997,  Complainant was scheduled to depart from Milan, Italy, on

ContinentaLMitalia  flight 640 to Newark. Complainant arrived at Milan Airport two hours

and forty minutes before the flight was scheduled to depart and requested pre-boarding and use

of a boarding chair. Complainant had requested a window seat and been assigned seat 29A.

When pre-boarding began at 8:45, Complainant was escorted to the aircraft (which was a

Continental aircraft) but the boarding wheelchair was not there. Also, the gate agent informed

Complainant that seat 29A was located in an emergency exit row. Mr. Bob Patire,  a

Continental flight attendant, assured Complainant that he would be assigned another seat. The

rest of the passengers boarded the aircraft and the unassigned seats, including seat 29A, were

sold to stand-by passengers. Once boarding was completed, Complainant was informed that no

seats were available and he would be left behind. The door to the aircraft was closed and the
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aircraft pulled away from the gate. At this time, the boarding chair arrived. Complainant was

told that he would be given a seat on the next flight to Newark which was scheduled to depart 6

hours later.

(7) On October 8, 1997, Complainant wrote a letter to Gordon Bethune, Chief Executive

Oficer  for Continental, complaining about his treatment on October 4’h (see Attachment IV).

(8) On October 29, 1997, Jane Cox from Continental Airlines, wrote Complainant

apologizing for any inconvenience and stating that Part 382 of the Air Carrier Access Act

regulations does not apply to Alitalia (see Attachment V). Ms. Cox did not address

Continental’s obligation to contract with entities that do not discriminate against persons with

disabilities pursuant to Part 382.9(a).

(9) On November 6, 1997, Complainant received a letter from Domenica Cempella, Chief

Executive Officer of Alitalia apologizing for his treatment at Fiumicino Airport in Milan on

October 4, 1997, and stating that compensation had been offered by its partner, Continental

Airlines (see Attachment VI).

(10) On November 9,1997, Complainant departed from Tampa International Airport on flight

123 to Newark. Complainant requested pre-boarding and was taken to the plane where the

boarding chair was waiting, however, there was not enough stafT  to assist him into the aircraft..
While Complainant waited for additional staff to arrive, other passengers began boarding the

aircraft. The row he was assigned did not have an operational movable aisle armrest, so the

flight attendant located a row with a movable aisle armrest where Complainant was able to

transfer himself. Once the aircraft landed at Newark, the staff available to assist Complainant

in deplaning was not trained on how to lift  a person with a disability. The boarding chair was

brought on backwards causing the Complainant to be lifted and his body turned in the narrow

aisle. As a result of this improper transfer, Complainant bumped his back which resulted in a

bruise.
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(11) On November 13, 1997, Complainant wrote Gordon Bethune outlining the problems he

incurred on November 9’, at both Tampa and Newark (see Attachment VII).

(12) On December 12, 1997, Complainant received a letter from Jane Cox apologizing for not

meeting Complainants needs in the course of his trip on November 9’ (see Attachment VIII).

WHEREFORE,  The Complainant requests a declaration that the Air Carrier Access Act,

49 U.S.C. 541705, and its implementing regulations, 14 C.F.R. Part 382,  require Continental

Airlines, Inc., to establish a system to identify and assign to passengers with disabilities, seats

with movable aisle armrests in aircraft so equipped; to provide boarding assistance to people

with disabilities including adequate personnel to assist the individual and proper equipment

such as boarding chairs; to allow passengers with disabilities who avail themselves to pre-

boarding to stow their wheelchair on board the aircraft even when pre-boarding takes longer

than necessary due to the airline’s failure to provide proper equipment and/or personnel; to

adequately train its personnel in the requirements of the law including effectively assisting

passengers with disabilities; and to assure that all of the entities its contracts with, including

foreign air carriers, do not discriminate against passengers with disabilities. Complainant

further requests that the Department of Transportation institute a formal enforcement

proceeding pursuant to 14 C.F.R. $302.206, and order Continental Airlines, Inc., (1) to create a

system to identify seats with movable aisle armrests in aircraft so equipped and to assign such

seats to passengers with disabilities pursuant to 14 C.F.R. 5382.45(a)(l)  and the Department of

Transportation Order 94-12-39 issued on December 28, 1994; (2) to provide boarding

assistance to passengers with disabilities including personnel trained in lifting and transferring

such passengers as well as providing the equipment necessary to board such persons in a timely

manner and in a manner that does not create a spectacle of such passengers or endanger the

safety of such passengers pursuant to 14 C.F.R. §382.39(a)( 1); (3) to create a policy that when

passengers with disabilities avail themselves to the pre-boarding process that the passengers

manual wheelchair be given priority in the storage space in the aircraft regardless of any

boarding delays caused by the airline, pursuant to 14 C.F.R. $382.41(e)(2); (4) to adequately

train its personnel to appropriately respond to the needs of passengers with disabilities,

5
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including the proper and safe operation of any and all equipment used to accommodate

passengers with disabilities pursuant to 14 C.F.R. $382.61; and (5) to ensure that any and all

entities Respondent contracts with, including ground service providers and foreign air carriers,

do not discriminate against passengers with disabilities pursuant to 14 C.F.R. §382,9(a).

Complainant also requests that the Department of Transportation impose civil and criminal

penalties on the Respondent for its continued violation of the Air Carrier Access Act and the

previously entered Order 94-12-39 requiring the assignment of seats with movable aisle

armrest to passengers with disabilities as well as Respondent’s continued failure to adequately

tram its personnel, provide proper boarding assistance and equipment, and to contract with

entities that discriminate against people with disabilities; and grant other further relief it may

deem just and proper.

DATED: Queens, New York

December 23, 1997

6
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VERIFICATION

STATE OF NEW YORK )
) ss.:

COUNTY OF QUEENS )

I, FRANZ SONI,  Complainant, herein being duly sworn, depose and say:

That I have read the foregoing complaint and know the contents thereof.

That the same is true of my knowledge except as to the matters therein stated on
information and belief, and that as to those matters, I believe the same to be true.

ti
15 Arundel Road
Pompton Plains, New Jersey 07444

Subscribed and sworn to before me
this 23d day of December, 1997.
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PAUL, TOBIN  and  ANGELO BIANCO, : 49 U.S.C. 41705

Complainants,
.
: Air Carrier  Access Act al 1986

CONTINEN’I’AI, AIRLINES, INC.. !
.

Respondents. ..
.

PAUL TOBIN and ANGELO BIANCO, (hcreinnfhr  “Complninants~)  are b&g

~presented hy John P. Htrrlon,  Assistant Program  Counsel for the Eastem  raraly&d Vctm

Association, 75-20  Astoria Bodevd,  Jackson Heights, NW Yo& 11370-l 177. All fur

documents may be wvcd on Mr. HenIon  at the above address OT he may be wntwled by

tclephrme  at (718) 803-3782.

n\e Complainants arc paraly#d  veterans who USC whw;ir;h& for mobihy and ark

t,hcrcfore,  persons with disdbiiitiss  as defkd in the Air Carrier Access  Act of 1 VKCI (ACAA),

as amended. 49 1J.S.C.  6417OS,  and the implementing reyul~tiunu,  14 C.F.R. 8382.5.  as well as

members of the I&tern  Paral+ Veterans Association. Fwthermore,  the Complainants are

“qualifkd  individuals” as deflned in the regultrtiuxx~,  14 C.F.R 9382.5.  si~rcc they possessed

valid tickets for the flights described hstsin.

The Complainants chwge tht:  tibovt:  nwnti  Rcspondcnt. Continental Airlines, Inc.,

headquartemd in Houston, Texas, with unlawi-kl discrWnation against otherwise qualified

individu& with diuabilitica, by tt~9ona  of such disabilitk,  in the provision of air

taupmtatian pwmmt  tn 49 I J.S.C.  $41705. The Complainants also  charge that the

~~~WUZXKNI~ of the ACAA is in the public intcrcst and in this instans  wan&s the
cotnmencement  of a formal enforcement proceeding  by the &&ant General Counsel of

Aviatiou Enforccmwnt and PIocccding~  pwwnt  to 14 C.F.R. $302.206.

.

_..- .-- _ ---
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2

The Complainants allcgc that the Rcspondcnt  and the Respondent’s employees

dirckninntc against pcoplc  with disnhilities  hy failing to a~skt  the Compl&mm  in deplming

in n sak and  timely manner  in violation of 14 C.F.R. $382.39 (a)(  I).

The  Chmplainant.  also allege that it is the practice of the Respondent to discriminate

agaimt  pcoplc  with dkb~itks  by ftiling to adqunteiy  train its employees on the proper md

safe methti  af transferring passengers with disabilities.  including the transfer hm the &line

acat to the boarding wheefchair,  in violation of 14 C.F.R $382.61.

The Cnmplainanu finally allege that it is the practkc of tic Rcspondcnt to dixfiminatc

againat  people with disabilities by failing to ensure that ~dntractaw  with whom it contracts

tkn their emplayccs in assisting passengers  With disabilities in violation of 14 C.F.R.

gnw2.61  (n)(fB).

The particulars arc as follows:

(1) On February 25,1998,  Complainnnts  dspertd  fram Nawatk Intematianal  Airport an flight

303  to Washington, DC (see Attachment r). Upon  aaivcll  d Natiud  Airport in

Wwhington,  DC, Complaiuant,  Paul Tobin,  was trwf’ened from his airline sent to the

aisle chair improperly. Mr. Tobin’ loll hip was hit on the armrest. When Mr. Tobin

complained to &line  p4raxm41,  he ww p-nted  with  P travel voucher.

(2) On Febrwry  27.1998. Cur~plaina~lts  departed from National Airport in Wash&ton, DC

on Continental flight 3 10 to New&. Upon c’ompkinants  arrival at Newark, all

passcnyc;rs  and  fligiit crew left the aisd.  Complainds w&d npproximatcly  fifbn

minutes until 8 new tlight crew hoarded the aircraft. When the Complainants realized that

an &it: chair ad attendants were not coming  to assist them to dcplanc, they a&cd  the

cl4aning  crew to get the attention of the new flight crew, who informed them that they

klir;vui  the Co~~pltainonts  were flying onto ths nsxt d&r&ion.  At this point

~omplai~~its ‘quested to speak with the Gate Supervisor. After approximately tight

mimtlfir  two imiividuals  a&cd with the aislc chair.
~3) A;ttet the Comphinauts  were deplanml, Ihey mluest#i  tn .cpk with the Customer Smricc

Roprtjontcrtivo.  While waking with her,  the Cwtomcr  S&cc Manogct, 1-q cane

over and authorized that the ComplainiInts he givtn  travel vc)uchm.
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WHEREFORE, Tbc Complainants rcqucst a declaration  that the Air Car&r ACGCSS  Act,

49 1l.S.C.  541 fOS, nnd itq implementing regulations, 14 C.F.R. Pnrt 382, rcqnk2  Cbntincntal

Airlines, Inc., to provide boarding assistance to people with disabilities including adequate

personnel to assist such individuals and proper equipment such as boarding chairs; to

adequately train its personnel  in the requirements  of the law including effectively assisting

passengers with disabilities: and to assure! that all of the entities it contracts with do not

&&ninate against pcwcngers  with disabilities. Complainants further request  that the

Department of Transportation intiture a formal enforcement proceeding pumant  to 14 C.F.R.

$302.206, and order Continenti  Airlines, Inc.,  (1) to provide boarding assistance to passengers

with di.sahiIitieiP including personnel trained in lifting and transferring such passengers as well

a~ providing the equipment necessary to board such persons  in a timely manner and in a

manner that does not create a spectacle of such passcngen or endanger rht safety of such

passengers purswnt  to 14 C.F.R. $382.39(a)(l);  (2) to edqu&ly W&I  it9 persannel  to

appropriately respond to the needs of pmenym wilh diwbilities,  ‘ir~luding Lhe proptx und s&

method of transferring pwengers  with disabilities pursupnt  to 14 C.F.R. $382.61; and (3) to

emure that any und ull enlilir;u Rtzporldent contracts  with. including ground scrvict:  yroviders.

do not dkcriminate againti  pawmgets  with disabilities pursuant to 14 C.F.R #382.9(a)  and are

a&quatdy trahed pursuant to 14 C.F.R. 8382.6 t(a)(6).  Complainants also request that the

Department  of Transportation impose  civil PeWtieS on the Kespondent  for it!3  Continued

&l&on uf hi Air Carrier  Acccjs  Act with rwptc;t  to Rcspondcnt’s  coathod  ftilurc to

adequately  train its pmmnel,  and provide proper boarding a!zsistance:  and grant Other further

relief it may chu just and proptr.

D&d; Quccm. New York

Mcmzh  12,1998
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VERIFICATION

STATE OF NEW YORK )

) 33.;

COUNTY OF QUEENS )

I, PAUL TOBIN.  one of the Complainants. herein hcing  &ly sworn. depose and

say:

That I have read the foregoing complaint and know tbt contents thereof.

information and helitf, and that  ds tn those mafKp,I  belkvc the samt to be true.

Subwibcd ad sworn to before me

This L2” day of March, 1998.
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UNITED STATES ;!,I:’ ,I,. . .hII,‘::,*; ,; -
DEPAKI’MEN?. OF TRANSPORTATION : ,.: s . . I - r --* .lLJ ,r,

GERARD  M. KELLY,
35 SE? 2.5 p;f 2: 27

: 49 U.S.C. 41705 1)G;j,-  ,.
Complainat& . . ..g. ;;[]i;

*: Air Carrier Access Act of 1986

- against -

CONTINENTAL AIRLINES, INC.

.
: VERIFIED COMPLAINT..

Respondents.
.
..

GERARD M. KELLY, (here-r l’Complainant”)  is being represented by ~obn  p.

Herrion, Assistant Program Counsel for the Eastern Paralyzed Veterans Association,  75-20

Astoria Boulevard, Jackson Heights, New York 11370-l 177. All fktnre  documents may be

served on Mr. Herrion  at the above address or he may be contacted by telephone at (718) 803-

3782.

The Complainant is a paralyzed veteran who uses a wbeelcbair  to ambulate and, is

therefore, a person with a disability as defined in the Air Carrier Access Act of 1986 (ACAA),

as amended, 49 U.S.C. $41705,  and the implementing regulations, 14 C.F.R. $382.5,  as well as

the Deputy Executive Director of the Eastern Paralyzed Veterans Association. Furthermore,

the Complainant is a “qualified individual” as defined in the reguiations,  14 C.F.R $382.5,

since he possessed a valid ticket for the flight  described herein

The Complainant charges the above named Respondent, Continental Airlines, Inc.,

headquartered in Houston, Texas, with unlawful discrimination against otherwise qualified

individuals with  disabilities, by reasons of such disabilities, in the provision of air

transportation  pursuant to 49 U.S.C. 941705. The  Complainants also charge  that the

enforcement of the  ACAA is in the public interest and in this instance ~8ff8nts  the

commencement  of a formal eILforcement  proceeding by tht Assistant General C0un~e1 of

Aviation Enforcement and Proceedings pursuant to 14 C.F.R. §302.206.
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The Complainant alleges that the Respondent and the Respondent’s employees

discriminate against people with disabilities by refGng to stow Complainants wheelchair in

the designated area, in violation of 14 C.F.R.  $382.41(e)(2).

The Complainant also alleges that it is the practice of the Respondent to discriminate

against people with disabilities by failing to adequately educate its employees with regard to

the stowage of personal equipment, mobility aids and assistive devices.

The particulars are as follows:

(1) On September 11,1998,  Complainant departed from Newark International  Airport on

flight #1679  to Las Vegas, Nevada (see Attachment I). Complainant pre-boarded  the

aircraft, as required by ACM  regdati~ns, in order to stow his wheelchair in the

designated storage area.

(2) Upon boarding the a&r&, Complainant requested  that the flight attendant store his

folding wheelchair in the designated storage area Complainant is afforded priority in

stowing his wheelchair, as provided in 14 C.F.R 8382.41(e)(2).

(3) The flight attendant told Complainant that the space was not large enough to store his

wheelchair, when in fact, there was ample space.

(4) The flight attendant disregarded the implementing regulations of the AC& and denied

Complainant priority in stowing  his WheelChair.

(5) Due to said violation of the ACAA, Complainant was forced to stow his wheelchair in the

cargo compartment of the a&raft when in fact, ample storage area was available in the

cabin.

(6) When Complainant returned to Newark on flight #1678  (see Attachment II), he again pre-

boarded and requested that his wheelchair be stored in the designated space in the cabin.

The flight attendant informed  Complainant that based on her experience, there would be no

problem in storing his wheelchair in the designated closet.

(7) On both flights, Complainant boarded a 757 aircraft, which allows enough space to stow a

folding wheelchair in the cabin closet.

(8) Respondents refusal to accommodate Complainant on flight  #1679 f+om Newark to Las

Vegas violated the ACAA and its implementing regulations.
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WHEREFORE, The Complainant requests a declaration that the Air Carrier Access Act,

49 U.S.C. $41705, and its implementing regulations, 14 C.F.R Part 382, require  Cont&nu

Airlines, Inc., to provide priority in storing personal items, mobility aids, and assist+  devices

to people with disabilities; to adequately train and educate its personnel in the requirements of

the law including effkctively  assisting passengers with disabilities. Complainant further

requests that the Department of Transportation institute a formal enforcement proceeding

pursuant  to 14 C.F.R $302.206, and order Continental Airlines, Inc., (1) to provide priority in

storing personal items, mobility aids, and assistive devices to people with disabilities; to

adequately train and educate its personnel in the re#rements  of the law including effectively

assisting passengers with disabilities.

Complainants also request that the Department of Transportation imlx~se  civil penalties on

the  Respondent for its continued violation of the Air Carrier ACCESS Act with tespect  to

Respc&ent’s  continued failure to adequately train its personnel,  and failure  to give priority to

people wi& disabilities in storing personal items, mobility aids, and assistive devices.

Dated: Queens, New York

September 24,1998

.-
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VERIFICATION

STATE OF NEW YORK )

) ss.:

COUNTY OF QUEENS )

I, GERARD M. KELLY, the Complainant herein, being duly sworn, deposes and

says:

That I have read the foregoing complaint and know the contents thereof.

That the same is true of my knowledge except as to the matters therein stated on

information and belief, and that as to those matters, I believe the same to be true.

Subscribed and sworn to before me

This 24th day of September, 1998.



UNITED STATES
DEPARTMENT OF TRANSPORTATION

GERARD  M. KELLY. .

Complainant,
..... CERTIFICATE OF SERVICE

- against - ..
.

CONTINENTAL AIRLINES, INC. ..

Reswndcnts.
.

CERTIFICATE OF SERVICF

I, JOHN P. HERRION, being duly sworn,  depose and say:

That I am over the age of eighteen years and am not a party to the above entitled action,

That on September 24,1998,  I served the annexed Compiaint  on the following party:

Carson S. Trapnell,  Esq.
Senior Attorney
Continental Airlines, Inc.
2929 Allen Parkway, Suite 1466
Houston, Texas 770 19

by depositing a copy of the said Complaint, properly enclosed in a postpaid wrapper, in
a post office box regularly maintahd  by the Government of the United States, in the
County of Queens, City and State of New York, addressed to the aforementioned
address.

Subscribed and sworn to before me
this 24th day of September,  1998.

NOTARY PUBLIC


